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Introduction: Saving Orphan Works and 
American Culture
The US Copyright Office in the Library of Congress defines orphan works 
as “copyrighted works whose owners are difficult or even impossible to lo-
cate.”1 Libraries and archives seek to preserve orphan works for future gen-
erations, but these materials are in a precarious state because they cannot 
be used legally without the risk of incurring statutory fines for copyright in-
fringement.2 This chapter reviews the history of copyright law in the United 
States and how the extension of the copyright term created and continues to 
intensify the orphan works problem. Orphan works legislation can provide 
an effective solution, but to date, Congressional attempts to pass an orphan 
works bill have been unsuccessful. Portions of US history and cultural 
memory are at risk, and the American public must fight to reclaim orphan 
works and restore their place in American cultural memory.
The Orphan Works Problem
Using copyrighted works without permission from the rights holder can 
result in large statutory damages or the payment of the copyright owner’s 
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actual damages plus the surrender of the infringer’s profit and, in the case 
of willful infringement, a statutory fine of up to $150,000 per work.3 The 
fear of infringement may prevent innocuous users from engaging with 
orphan works. The ambiguous ownership status of orphan works hinders 
the use of rich historical and cultural content and makes it difficult for 
subsequent authors to use these works for new creative endeavors.4
Mass digitization initiatives enable libraries, museums, and archives to 
preserve cultural history for future generations, but finding rights hold-
ers is effectively impossible for many reasons: (1) the original copyright 
owner may have passed on and there is no way to identify the owner’s 
descendants; (2) the publisher of the work is now defunct and records 
about the author become lost; (3) the rights to the work have been trans-
ferred multiple times and it is impossible to determine the identity of the 
current owner; and (4) the work (often a photo) was published without 
notice, so the author is unknown.
Current copyright law exacerbates these issues because extended copy-
right terms increase the amount of time that a work remains under 
copyright protection,5 and when the owners cannot be found, the works 
become orphans. Corporate entities have a vested financial interest in 
protecting their content for longer periods of time, and their efforts 
to lobby the US Congress and influence the US Copyright Office have 
produced a copyright policy that supports corporate economic interests6 
while denying public access to orphan works.
Copyright Law in the United States
The first Copyright Act in the United States was enacted on May 31, 1790, 
and provided copyright protection for books, maps, and charts.7 The legis-
lation was intended to create a system that would support the progress of 
teaching and learning yet still allow authors to reap economic benefits from 
their creative endeavors for “limited periods of time.”8 Under the Copyright 
Act of 1790, authors were granted an exclusive copyright (right to copy) for 
fourteen years with the option to renew for an additional fourteen years.9 
Therefore, authors could have obtained exclusive rights to their work for up 
to twenty-eight years before the works would pass to the public, i.e., into the 
public domain, where anyone could copy and distribute the materials freely.
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Congress made the first major revision to the original Copyright Act in 
1831, and prints and musical compositions were added to the class of 
protected works.10 The copyright term was extended to twenty-eight years 
with an option to renew for an additional fourteen years.11 This legislative 
change enabled authors to retain the exclusive right to their work for up 
to forty-two years.
Although the Copyright Act protected US authors, it failed to recog-
nize the copyrighted works of citizens from other countries until 1891.12 
This lack of reciprocity was not limited to the United States, and several 
countries sought to address the problem by harmonizing copyright terms 
across international borders. Their solution was the Berne Convention for 
the Protection of Literary and Artistic Works (Berne Convention), an in-
ternational treaty established in Berne Switzerland in 1886.13 Berne man-
dated that its signatory countries acknowledge the copyright laws of all 
parties to the convention. For example, a French citizen’s copyright would 
have to be recognized by England and, therefore, English publishers could 
not copy and sell French works without permission from the author. This 
practice helped to minimize illegal copying and distribution across inter-
national borders and establish consistency among Berne signatories.
The treaty also established a minimum copyright term by requiring that, 
except for photographic and cinematographic works, copyright protec-
tion would last for the life of the author plus fifty years.14 The United 
States would not join the Berne Union for another century, and Berne’s 
copyright term, life of the author plus fifty years, was not adopted until 
1978, despite the lobbying of famous US authors.
On December 6, 1906, author Samuel Clemens, commonly known as 
Mark Twain, testified during Congressional hearings held for what would 
become the Copyright Act of 1909. Clemens was a frequent critic of 
illegal copying and advocated for authors rights. He was concerned that 
a forty-two-year copyright term was not long enough for authors to reap 
financial rewards for their labor. Like many artists who would follow, Cle-
mens believed that the copyright term should last in perpetuity; however, 
he was willing to adopt a moderate position to ensure the financial secu-
rity of his daughters, who during those times would have been unable to 
support themselves.
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I like that bill, and I like that extension from the present limit of 
copyright life of forty-two years to the author’s life and fifty years af-
ter. I think that will satisfy any reasonable author, because it will take 
care of his children. Let the grandchildren take care of themselves. 
“Sufficient unto the day.” That would satisfy me very well. That 
would take care of my daughters, and after that I am not particular.15
Clemens’ perspective had great influence on the public perception of copy-
right law, and Congress sought to protect financial incentives for authors 
and balance their economic rights while sustaining a robust public domain 
to satisfy the Constitution’s “Progress of Science [read ‘promotion of knowl-
edge’]” mandate.16 Thus, the Copyright Act of 1909 increased the copyright 
term for authors but strengthened procedures that required authors’ active 
participation in securing the copyright to their works. The 1909 Act man-
dated that authors register their works with the US Copyright Office and 
place a valid copyright notice on the work.17 Once these conditions were 
met, the author could enjoy copyright protection for twenty-eight years 
with a possible renewal of an additional twenty-eight years.
Some authors failed to complete these steps and either neglected to place 
a copyright notice on their works, renew registration for their work, or 
register their work at all. This process of registration, notice, and renewal 
complicated the road to protection but created a path for works to pass 
into the public domain.18 As with the previous Copyright Act, some au-
thors believed that the term of protection was too short, and the publish-
ers’ crusade to extend the term of protection continued to grow.
And Then There Were Orphans: The 
Copyright Act of 1976
The Copyright Act of 1976 (Act of 1976) was a comprehensive revision that 
changed how works gained protection under the law. Although the United 
States declined to join the Berne Union in previous decades, the Act of 1976 
adopted requirements aligned with Berne Convention standards to facili-
tate the United States’ eventual participation in the Berne Convention. First, 
the copyright term was extended to “life of the author and fifty years after 
the author’s death.”19 The renewal period for works that were copyrighted 
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prior to 1978 but had not yet passed into the public domain was extended 
from twenty-eight years to forty-seven years—for a new effective term of 
seventy-five years. The 1976 Act also provided a retroactive term extension 
for works authored by corporations (works for hire) from fifty-six years to 
seventy-five years from the date of publication.20
Next, the formal registration and notice requirements were eliminated, 
and the new Act provided immediate protection for works once they were 
in a fixed and tangible medium. Under the Copyright Act of 1909, au-
thors had to formally register their works with the Copyright Office and 
request an additional term of protection. Under the 1976 Act, copyright 
protection copyright became automatic and registration was necessary 
only to enforce the copyright in litigation or at the border, or to collect 
attorneys’ fees and statutory damages. This section of the law is significant 
because the threat of statutory damages is the greatest deterrent to the use 
of orphan works.21
The new system was much easier for authors—they merely created the 
content and copyright protection was granted without the registration 
formalities required by previous Copyright Acts. Nonetheless, some 
authors continued to register their work with the United States Copyright 
Office for the reasons stated above.22 Without mandatory registration, it 
became increasingly difficult to identify authors of some copyrighted con-
tent, and the number of works that were already difficult to identify be-
cause of copyright transfers, defunct publishing houses, and the inability 
to identify the owner’s estate grew exponentially. The substantial changes 
to the Copyright Act of 1976 were necessary for the United States’ eventu-
al accession to the Berne Convention in 1989,23 but the extended copy-
right term and elimination of the formal registration requirement created 
the orphan works problem.24
Copyright Amendments and the 
Diminished Public Domain
The Copyright Amendment Act of 1992 eliminated the registration 
renewal requirement for works copyrighted between January 1, 1964, and 
December 31, 1977. This amendment applied only to those works that 
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were registered for a renewal period. If a rights holder had registered for 
copyright protection prior to January 1, 1964, but neglected to submit a 
renewal application for an additional twenty-eight-year term, the work 
passed into the public domain and no further extension was available.
The most notable and sometimes controversial amendment to the Copy-
right Act of 1976 is the Copyright Term Extension Act of 1998 (CTEA), 
also known as the Sonny Bono Copyright Act.25 Musician, entertainer, 
and California Congressman Sonny Bono was a staunch advocate for the 
extension of the copyright term but passed away before the debate about 
an extended copyright term commenced. Upon winning Bono’s Con-
gressional seat, his widow, Mary Bono, advocated for the extension of the 
copyright term. Her impassioned speech to Congress is well documented, 
and her assertion that her late husband wanted the copyright term to last 
“forever less one day” echoed the sentiment of Motion Picture Associ-
ation of America President Jack Valenti and has become a battle cry of 
copyright term extension advocates.26
One of the high-profile contenders in the copyright term extension battle 
was the Walt Disney Corporation. The original Mickey Mouse, Steam-
boat Willie, was first published in 1928, and without a copyright term 
extension, this figure would have become available for all to use in 2003. 
Disney was unwavering in its efforts to prevent its most notable mascot 
from passing into the public domain, and opponents of the copyright 
term extension maintained that Disney’s powerful and relentless lobbying 
tactics practically assured the copyright term would be extended.27 After 
many congressional hearings with testimony from both sides of the issue, 
the CTEA became effective on October 27, 1998.28
The CTEA extended the term for single authors to life plus seventy years 
and the term for corporate works was extended to the lesser of ninety-five 
years after publication or 120 years after creation. Older works published 
before 1978 were granted a retroactive extension of twenty years so that 
their new term was a total of ninety-five years from the original date of 
publication. The extension of the act protected the economic interests of 
powerful corporations. Disney’s Steamboat Willie would escape the public 
domain for an additional twenty years through the end of 2023, but lesser 
known and culturally relevant works that should have been released to 
the public were delayed as well. Ironically, many of Disney’s original 
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“classics,” such as Sleeping Beauty, Cinderella, and Beauty and the Beast, 
are based on public domain works,29 yet Mickey Mouse was not to join 
the public domain realm that made Disney so wealthy. The corporation’s 
relentless lobbying efforts earned the CTEA a new and disdainful nick-
name: The Mickey Mouse Protection Act.
US Legislative History and Failed  
Orphan Works Policy
The primary concern surrounding the use of orphan works is the pos-
sibility that the rights holder could surface and sue for infringement. In 
2006, the United States Copyright Office presented Congress with its first 
report on the orphan works problem. The report provided background 
about the status of orphan works in the United States and recommended 
a limited liability solution which, in the event of infringement litigation, 
would limit the remedies available against good faith users of orphan 
works.30 Months later, an orphan works bill (based on the report’s recom-
mendations) was presented to Congress. The proposed legislation sought 
to restrict the damages available to an orphan works owner in cases where 
the infringer could verify “a reasonably diligent search in good faith to 
locate the copyright owner before using the work” and the infringer pro-
vided attribution to the author and the rights holder if known.31
On the surface, a diligent search requirement seemed reasonable, but 
potential orphan works users would need to search a variety of sources, 
including the United States Copyright Office registration records, publi-
cation lists, and other records of publishing and licensing history that are 
often not available via the internet. A thorough search would require that 
users invest a significant amount of time and money to establish a record 
of diligent searching, and after reviewing a variety of sources, they might 
still find themselves at risk for an infringement claim. The legislation 
failed to advance beyond the House Judiciary Committee, and the orphan 
works problem continued to grow.32
The next orphan works bill was presented in 2008 and it retained the 
foundations of its predecessor while adding exclusions against award-
ing money damages in the case of a “nonprofit educational institution, 
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museum, library or archive, or a public broadcasting entity provided 
the organization’s use was educational, religious, or charitable in nature 
without any purpose of commercial advantage.”33 This version of the bill 
also encouraged the use of orphan works while decreasing the risk of 
liability by restricting potential damages to a “reasonable compensation” 
amount—no statutory damages would be available. If the owner of the or-
phan work failed to surface, then the work could be used liberally without 
fines or penalties.
Although the bill appeared to offer a flexible solution, professional associ-
ations representing photographers, illustrators, and textile manufacturers 
opposed its passage and claimed that it would likely diminish their mem-
bers’ right to seek money damages and injunctive relief while providing an 
unfair benefit to orphan works users.34 Congress tabled discussions of the 
2008 bill and turned its attention to passing legislation for the $700 billion 
bailout that was necessary to bolster the US financial system. Without a 
legislative solution, it remains difficult to use orphan works without fear of 
copyright infringement and substantial money damage awards.
The United States Copyright Office released its latest report titled “Or-
phan Works and Mass Digitization” on June 4, 2015. The highly anticipat-
ed document concedes the “legal cloud” surrounding the orphan works 
problem and recognizes that a substantial part of world culture is embod-
ied in unusable copyrighted works and may therefore “fall into a so-called 
‘Twentieth Century Black Hole.’”35 Despite these acknowledgments, the 
report dismisses recommendations to incorporate fair use into the or-
phan works solution because “the informed and scholarly views of some 
commenters as to the application of fair use in specific orphan works 
situations do not yet have as their basis any controlling case law.”36
The Copyright Office’s recommendations double down on previous failed 
legislative initiatives while adding a rigorous and inflexible notice of use 
requirement that would make users define both the parameters of their 
orphan works search and their intended use for the content. The Copy-
right Office states that its intention was to create and maintain a “Notice 
of Use Archive” where potential users would be required to submit docu-
mentation disclosing: “(A) the type of work being used; (B) a description 
of the work; (C) a summary of the search conducted; (D) the owner, 
author, recognized title, and other available identifying element of the 
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work to the extent the infringer knows such information with a reason-
able degree of certainty; (E) the source of the work, including the library 
or archive in which the work was found, the publication in which the 
work originally appeared, and the website from which the work was taken 
(including the URL and the date the site was accessed); (F) a certification 
that the infringer performed a qualifying search in good faith to locate 
the owner of the infringed copyright; and (G) the name of the infringer 
and how the work will be used.”37
The combination of requiring users to perform a diligent search and 
submit a full blueprint of potential use could prove discouraging for 
many. The time and resources necessary to meet the notice of use require-
ment might be achievable for some institutions and corporate users, but 
individuals would find it difficult to comply with such stringent terms.38 
These tedious and exhaustive requirements serve only to discourage the 
use of orphan works and keep the content in a hostage state. The Associ-
ation of Research Libraries contends that the Copyright Office lacks both 
the staffing and technological infrastructure to create and maintain the 
Notice of Use Archive required to support and execute these recommen-
dations,39 and users would find only frustration in their attempts to locate 
the owners of orphan works content.
Although Congress has been unable to pass orphan works legislation, fair 
use arguments prevailed in the Authors Guild’s lawsuits against Google 
Books and the HathiTrust. In 2004, Google, Inc. began to tackle the concept 
of a universal digital library and partnered with several libraries to digitize 
millions of books.40 The Association of American Publishers sued for copy-
right infringement, and after nearly ten years of litigation and proposed set-
tlements, the Second Circuit held that the Google Books project was highly 
beneficial to the public. Mass digitization is a transformative use of the orig-
inal works because digitization made the works searchable (an important 
tool for libraries and archives) and accessible to print-disabled users.41
The HathiTrust is “a partnership of major research libraries working 
together to ensure that the cultural record is preserved and accessible 
long into the future.”42 These libraries partnered with Google to pro-
vide the texts for the mass digitization project that started as the Google 
Library Project and would eventually become Google Books. The part-
nership agreed to send portions of their collections to Google for digiti-
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zation.43 Once the titles were digitized and each library received its copy, 
the libraries planned to work together and post their newly digitized 
collections to a single platform, the HathiTrust Digital Library (HDL). 
This plan prompted the Authors Guild to file a complaint for copyright 
infringement against the HathiTrust in the US District Court for the 
Southern District of New York on September 20, 2011. On October 10, 
2012, the district court held that the libraries’ mass digitization project 
with Google qualified for fair use protection.44
On appeal, the Second Circuit affirmed that the creation of the full-text 
database and making the text available in a digital format for print-dis-
abled users is protected under fair use. However, the June 2015 Copyright 
Office report asserts that “fair use jurisprudence is, because of its flexibil-
ity and fact-specific nature, a less concrete foundation for the beneficial 
use of orphan works than legislation and is always subject to change.”45 
This position dismisses the judiciary’s resounding support of the fair use 
doctrine in Google Books and HathiTrust and refuses to acknowledge that 
fair use presents an ideal solution for the orphan works problem.
In the absence of a legislative orphan works solution, the Association of 
Research Libraries developed the Code of Best Practice for Fair Use, and 
a cooperative of library, legal, and media scholars created the Statement 
of Best Practices in Fair Use of Orphan Works for Libraries & Archives.46 
These community of practice guides provide valuable tools to help ar-
chives, libraries, and memory institutions address orphan works collec-
tion through application of the fair use doctrine. In its push for continued 
support of a limited liability solution, the Copyright Office neglected to 
fully consider how the flexible nature of fair use can provide users a man-
ageable course to rescue orphan works from their current obscurity.
Solutions for Reclaiming Orphan Works
Memory institutions such as libraries, museums, and archives approach 
the orphan works problem from a vastly different perspective than the 
rights holders. Librarians, scholars, and some internet forums seek to 
preserve the cultural richness of orphan works and make them accessible 
to the public while content creators attempt to extend and protect finan-
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cial interests. In Europe, these positions are not seen as irreconcilable. 
For example, in October 2014, the United Kingdom (UK) passed orphan 
works legislation under the European Union (EU) Directive—a mandate 
that formalized the EU’s intent to save the cultural history that could be 
lost because of the orphan works problem.47
The UK’s Intellectual Property Office (IPO) is the government unit 
tasked with managing copyright, patent, and trademark, and its on-
line orphan works licensing system enables the use of orphan works 
for individuals and institutions. Prior to submitting an orphan works 
license application, users must perform a diligent search to locate rights 
holders, but unlike proposed US legislation, the UK search provision 
is fluid and far less burdensome for users.48 Upon receiving a license 
application to use an orphan work, the IPO may grant a non-exclusive 
orphan works license for commercial and non-commercial uses. Use of 
the license is limited to the UK for a period of seven years and licensees 
must pay a fee to license the work and provide attribution to any known 
rights holders.
The IPO may refuse to issue a license if the applicant fails to perform 
a diligent search for the rights holder, the proposed used of the work 
is derogatory in nature, or the issuance of the license counters the best 
interests of the public. Rights holders have the right to contact the IPO 
and request the suspension of any orphan works license not yet issued or 
apply to the IPO to claim the licensing fees for content that has already 
been licensed. Once a rights holder has been identified, no additional 
incenses may be issued for the work, and users must request permission 
for use directly from the rights holder.
The UK scheme provides the means for users to access and license orphan 
works for a seven-year period while allowing rights holders the oppor-
tunity to stop the use of their content before a license is issued or collect 
the fees paid to the IPO for orphan works that have already been licensed. 
This solution addresses public access concerns and while allowing rights 
holders to realize an economic benefit for their work. In either case, the 
status of the rights holder is determined and recorded in the registry and 
the work can be claimed by its owner or continue to be licensed under 
the UK system. The US should consider following the EU by adopting a 
public-interest based legislative approach.
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The Greatest Lobby: The American Public
The solution to the orphan works problem lies in a successful legislative 
process, but gaining widespread support can prove difficult unless the 
public understands the value of orphan works and their role in the preser-
vation of cultural memory. When the CTEA was passed in 1998, 41 percent 
of adults in the US used the internet.49 Since then, the internet has become 
a standard means of communication and smartphones with internet access 
are commonplace. In this digital age, information moves with a swipe of 
one’s finger, and trending topics that are not typically addressed by the 
mainstream media can grab public interest and an influential platform on 
social media. The most powerful lobby in the country is an engaged Amer-
ican public, and an orphan works reclamation project is ripe for citizens’ 
grass-roots internet attention.50
An example of such a movement is demonstrated through the widespread 
opposition to the Stop Online Piracy Act (SOPA) protest of 2012.51 SOPA 
was proposed legislation that sought to restrict copyright infringement by 
limiting access to any website that hosted or connected users to pirated 
copyrighted content.52 Proponents of the bill claimed that they sought to 
protect the rights of intellectual property owners, but critics noted that un-
der SOPA, the mere accusation of copyright infringement could shut a web-
site down indefinitely. The legislation’s opponents cited censorship concerns 
and the possibility of government overreach and limiting the public’s access 
to information. Media giants such as Wikipedia and Reddit coordinated an 
online protest on January 18, 2012, and blacked out their websites.53 Other 
information providers followed suit and SOPA was suspended indefinitely.
The SOPA protests garnered great support from internet users, primarily 
because Wikipedia, Reddit, and other web services littered the internet 
with explanations of how SOPA would restrict the public’s internet use 
and potentially diminish access to online content.54 This same argument 
can be applied to the constant push for copyright term extensions. Once 
people become aware of how copyright laws affect their everyday lives, 
they rally against legislation that keeps them from enjoying information 
that should already be available for public access.
It is highly unlikely that Congress will roll back the copyright term and 
repeal existing rights, and if the Copyright Office continues to push failed 
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legislative initiatives, effective orphan works legislation may not become 
a reality.55 In this digital age, people are accustomed to the rapid flow of 
information, so creating a balanced orphan works policy will expand the 
public domain and provide royalties for orphan works owners who claim 
their works. But librarians, legal scholars, and media outlets such as Goo-
gle, Wikipedia, Reddit, and others can help provide information to the 
public, clarify what a robust public domain can mean to society, and enlist 
public support. These groups can advocate via the internet to stop further 
extensions of the copyright term in the United States and develop a viable 
orphan works system that provides a home for the deteriorating content 
that remains lost in the orphan works debate.
The answer to the question, “Whose stuff is it anyway?” becomes obvi-
ous: the stuff is our cultural heritage and it is everyone’s responsibility to 
ensure that the law can preserve and protect it.
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